
XN THE SUPEREOR CC)lJET OB TXE STATE OF CALZFORNXA 

IN A14D PUR THB COUNTY OF BUTTE 

I W  TMB UT'I!SR OF THE I3.€4T8MTWATfW 
OF THE RXQHTS OF THB VARIOUS CLAIMANTS 
TO TH$ WATERS 0% THAT PORTfOH OF BWT& lo. 28917 
CREBK AND ITS T3IIBUTkRfES STTUATB ABOVR 
TW13 WESTERN DAM NEAR HEUOM, BUTTE iQQ40RABIDUPI AND ORDER 
COUWY, CALIP'CBNIA. 

By a memorandum f i l + d  on Jwler 6th' 2948, I exprorsed 

the, apinicsn that tho prabent own@rs and ILIcsnseess o f  water dis- 

crbrged by the Paaific Olla and 8LdelSrIc Company into Butte 

Creak below the CanterrvilJs Paver House have the right t o  taka 

that amroutat o f  water, when md a8 disarbqgsd, leas fire pcs~  c~nt;  

t o  oovar Loas %n transit, @UP; o f  %ha Craek, but kavs no right t o  

take any part a f  tha natural flow of thrs Cr~ssk a t  any tPme other 

tun ruch wwunt; as %hay must taka, into the Parrot* DAtch and 

deliver t o  popeom wtra have adjudicatsad right8 t o  receive a part 

rbf the nutural. fl~w. ff the PacSlitias af  the omere o f  the 

foreign mtsr were not adequate FQ permlt t h e m  t o  r%ceiv@ it, in 

the P a m t t  Bitah when and a$ it waa dlcrotrargsd OF t o  use! i t  on 

their lande, it would flow down the atreomr S dirsotsd Che 

Watcrrrrraster PO 00 a ~ n t r o l  tho water of the stream ae t o  porrPit 

a l l  of the natural flow, other than that  CQ which land ownera 



rupplied by the Parrott Ditah ware entitled, to i low pa8t thr 

divorsioa mrka o f  the omera of the foreign wstclr8 a t  a l l  timer. 

Ref~ranoe i r  mads t o  that memraabum and order for further 

parti oularr . 
During the irrigation lssraon the Wateraveater applied the 

rule that I ru&gested. The omerr o f  the #%or balow the point 

of bivarrlon, whicrlr 18 known a8 the Grouoh Dam, autunlly ram 

aeirrd their full entitlenient at all t h e r .  But the ownrrs ~f 

the foreim water reaeived, duriaa tho 8eirron, an average of 

10.8 oubic feet  per recond, lrrs thur tha rasaunt of fareign 

water that war cltruharged in$@ the atream. 

Tho ~ a a e  wlrr reopened for the purpora of  permitting the 

owner8 a f  thrr foralga mCer to allrgo pr@roriptive rights and 

conrridemble evidenae wprr intmduord baaring upon that irrue. 

Pra8criptLve ribt8 were not ooneidared in my orialul  remran- 

d u e  I t-&tad the #'Agbt8 @S the PW'ti88 a8 I mud have 

tawatad them If a l l  of the foreign walrr had been acquired 

immediately before the cor~rarncement of tha pmrmt protjaeding~. 

Tt 38 convenient to -far to the 13urhanr Mutual Water 

Company ar the petitlener and tka omera or llconreea o f  the 

foreign -tar as the responden?i aoqwrationr, and t o  igmre for 

the pnrent the rights of the paraone who take a part of tho 

~ t u r ~ l  flow o f  the stream h.om the Pamtt  Pltah. 

Qn May 25, 1920, a detrree uar entored l a  the aaae of 

CdlnCmZ California Xnvrrtmont; Go1opaay r. John Crouch Lend Cm- 

pany In l;he $u.prtior CQU- in cwrd for, Butter County in whfah 

srost o f  the #tier in 3ut;te Creak was apportioned. In thia 

deosee, in rerpect to the  foreign -Ear, i t  war provided that 

6ha predrcerraru in interest of the reipondent eerporatione 

mahall hersattar be entitled t o  take froa Butte Creek whatever 

anountlr a f  muh foreign mtcrra they m y  oausr t o  be t u n a d  into 

mid Cnek, l r o m  time t o  time, lea8 5 per cent o f  such amount o f  



water, which Lt i r  hereby dsrtreminctd and agyssd will be loat fn 

Plowing from the p l a t  a t  whhh the @am@ i s  twrnod into maid 

Butte Creek t o  the pint; o f  di~eraion.~ 

The forsibgn mates- rafatrr(mad t o  in the dearaa mas water 

that had been approp~iated f'mm the Weas Branab of the Peather 

River lrrnd trraneported through the Hsbadrioks Mtah t o  the reeemoi 

or forebay o f  the Pacific! OQ8 and Plsc3trSc Canpay at  Ds h b l a .  

Prom time t o  time ehia wter was teleared Co f l o w  through the 

pl, SabU B o w r  Pllrat and CanCarvlS%e Romr Plant inso Butte 

Creek. Pron t h o  p i n t  an $ha water belonaad t o  the prsd~cearora I 
In iatw@rt 9% the reapondent corporrtions, 

It; should without saying that the right; *&ah the 

original =@@PI of t h i s  -tar a~qulred @osae 40 years age 

m o  the right t o  take au% a f  Butte Greek frcrsa tiale t o  t i m e  an 

alnount of water that war sqwl t o  the mount; o f  forei* water I 
that war diroharged in t s  %he Cnaek hroa time t o  $ b e ,  leu8 loss 

in traaalt. Tha fer@i@ matar and t h s  natural water would be 

aomiagled buf; the mount of  kPal;er t o  which tiha, omor8 of the 

foreign n t e r  were eatitlsd could be maalaurad at  any time with I 
Wifhin ths  poaG 20 yaars the resp~adent oorporatione I 

additional. fo~eIgn watrar. 'Stria water i s  iarqoundad by tks Pacifle 

8aa and tE1eat;ric Company and i r  relaasad into the Weat Brrrncth 

of tho Peatherc River and picked up and t;ranaporte& through the I 
Hsndrlokb Ditcrh, the re8ervoir and the two  power plants and 

diuchPr&ed into Butto Crssk along with the f9relg;tr water which 

belongs t o  tha a ~ r p b ~ t i o n  respondantrr. The judgaent ~ntcarsd 

B~vsmber 6, 1942, i r  b a e d  08 the  original judpisnt but p m ~ i d 6 8  

far She radiversion o f  the additional f ~ r @ l @  water ~ 1 8 0 .  It 

preacrribad $ha% "the total quantity  roila able for much rcdivcrsion 

#ball baa dobemined ara thq differenec~ betmsn ths toCal quantity 



dalirared Snta Butts Ercsek and fivrs per cscrnt theracrfw far Xors 

i n  %r&o#it, thir water baing delfvered ia to  Butts Oraek 8% the 

Canbamllla PowP Plant. 

Ham w8 l ave  o aaaawabllla quaattty o f  water dulivered 

i a to  ISut$e Creek at a f i x e d  point f r o e ~  time Ca timas Whioh tha 

rsrpondbnt corporationo mra #ran tha right; t o  talc@ QU* o f  

the Creek. The dtascrpra, by iCa tam#, can rem nothing; obbw 

tkua Ghat %he rsspmdant uo~poratianr wars given thr right t o  

rudivart thral: quanttty o f  -tar,  laaa f i ve  par sent thrreaf, 

when 10 arrLved a t  $ha Crouch Dm. 

Xf right;# hicad been aoquired by praaclrlpCion t o  Cake a 

part the natural flaw when t k w a  was no foreigri water i n  the 

Crscsk, them rkgh%ra arhould have baemr, #at  up and lIt5ga%ed. 

Sin@@ arucoh rl6Sflnts ware not Zitigatclad nad aotabliahed by the 

dascre@a, they war& nse+srrrxily fereceXoacsd by Obs decrrcaaa* 

There i s  no refceronuec in aithrar o f  $ha dacrabsla %a the  met;&od aP 

dfvursion and i t  $8 contended in behalf of the reapondent oar- 

pamf;iona that t;hs dlscxeeat had rrfareacra t o  arxirrtin~ ma%bds 

o f  dfverrlan. miei aon%entioa is, in ny opinion, ulrt#arrbIe. 

'Pha dears88 arrtabZl+hed lagal, r$&h%u ts qmntit;b+r of water and 

the means o f  d i ~ e ~ a i o n  ah~uLQ crboioulrjly bl~a adjusted t o  arcest 

the tarsrs of the dsoreaa. 

Homv@r, T crraln find no rsubeterntial rvidenee o f  BL pre- 

acrriptivler r tgh~,  ~egardlbm ~ i r  %ha t~3rr~08 OP tha d ~ o r a ~ a *  It da 

s q t m t e b  by ctaurrrel for thca rasgccrnd@mti corporatianr %ha$ $he 

evidrnce inff2uabas ?iMt it mo %he prac0ice af the reapandent 

oarporatbona t o  cklvart in$o the Parmat Ditah constantly the 

wunt: ~i wcatcar that flcrmd in %he HenBricke Dltoh, 1% $8 f meet 

%hat; ar long as lslruoh a.eraawrsnosataar wars takon aoticca of' the 

nr~rrrsurasenta mere #ant daily t o  the per- 3n aharge ef the 

Parsot;t divarsion. But tihee evibe~nclrr, s h m  %hart; auah a constans 

flow waia not; psrnittsd, Dw52si~g a periodf 49' t ime can arrangement 



ran8 mrads with the Psraifia CkP8 8nd Electric Cclmpny t o  have 

somshons talaphons uhclxr the forsign natrr wsaa relctmaarat, and those 

in charge o f  the dir%rrion took note o f  ths nave o f  foraim 

water. Z t  $8 Zrus ahat tha reprssentrtiver of the respondent 

corpraf;ions and the BIate &and 8ertr;Leorc~n% bard end later tho, 

pctti%ioner ceoprarat;od i n  the biwitim of' tbs  watcrr a lmrt  daily 

md armabimeb rriebvsral (rtplr8 a day an$ thatmi thare were a@etSkng# 

a t  whicrh poliaiasr were aetaliplfahad. Bub Cherro 58 ao ettSQAlnoa 

that the raspondmt; aaqpratisa8 or Qhafr preda~easc~rr in Inter- 

46% ~14kIZlb@d t b  righa %Q have & portion ef  the mttum1, 8tgady 

f low of' the Creek averted into fheir  bitah in csxahax&a fer a 

sporadic, f luotuc~t ing flaw in an leqllsl oarourrf. Also it; l e  

elear t o  ma %hat; presczript;bva right# oould not have boaon rr~cursd 

as ekeinst thr St&to Land 8ebtlLamwt board. The Bound mar an 

rag@xrcry of the 8%aCa and #old or ccontrsrrrQrd t ~ ,  #ell land with 

-tar right% appurBenut $hen@@, but it rditutaed ~on%ro& ovar 

%he -tar and ceermtsd $he purposss of aur irriptioxr, diatricre. 

Its aots mre fh~refore ~vermr~lantal. 

When the Watemasaer took charas purauant t o  t b s  terms 

s f  the deem@ fie w d ~ S * t i ~ ~ k  ta divide tha mlticiar i n  %ha 

iramsr &n whiuh hs m a  S f l ~ m e d  t$ had barn divida~d by m%wl 

algsaemrirnt at' the g&r%ie@. %a rsaulti me that tha patitionar ma 

given 8ubsrt;antiwlly Blrrlei amwt o f  wwtmr t o  which i t  wlara rentttled 

under ah8 dsarar an sa dairy mvaamagat, bus thae the ktator that $ti 

rerpaived was not in a ateady flaw, but in a fL~ctug,@5ng flow 

ohat m e  alua)flr ineonvenitmt and w e t h e %  tbmging, For t h i s  

racrascPn the girtbtisner" iaoti%u%cbd t h ~  pralcmaat pr~oaad5~g. 

X cannot eao how a Coutt; carulb find tihat tihe petitioner 

i i a  not ;ntitlad t o  it# anbitl@meat of water i a  a #tea* flow if 

i e  .damtad8 that rir$hL* The only righa %hart; thr rcllrrp~ndent ccrrc 

pom%i~,ns have 48 t a  take ou$ ths O~mibpa m@sr ae it: came8 $own 

the etr~r&ma. XF thaby fail. $9 f'urrmiota suah divaragon facilieiesr 



a. *outd pornit thu! t o  taka and une rU  of %ha f@rcaL(m atar, 

para of  tha ratrr rlll ba loat by thea* Thi. 18 unlonwutr. 

and inraf~r  a# $t i s  perribla! t o  bD ro %he ~crtexlm~dlt;orr rrarvioa 

ahotsld be m ssrpllfied es %o prersat; ruoh (I losa. 

Tkra avidancle ia4&aater O h a t  tOI@ lsr8 osuld bor rsduaed 

t o  a gainbum if 24 how watsnrPaetsr rrervics mra m i a h a d .  

If it ir paassiblo t o  do aro, an rlpproprtatien whiatr wuPd be 

suffiulent t o  pmvibs rruoh ~13~0Xlfl~14 8~brvleu afkQu1d ba b ~ ~ a r d d  

and the eharge ehould be passod on t o  the own@rs o f  the Lands 

within the dirtriet rpsmsd by %he wpaborsarrtar. X tihi& %hat the 

dAffiear2ty @an be ov@rcrosle in t a b  md a l l  ~f the foreig;n water 

a. it comes down the Omsk will then be delivared tcr ,  ths reraw - 

pmbrmt cscirporaitionr. Ira the meantPme the rorpoadent c~orporertionir 

e m  if they cbasa eozsperartr wjlt;b Zhs watemster In such a way 

as t o  reb;u~lsb *he St368 of their axaerro mhar domr %he rtrsaar. 

The ownera ef  r partsiarn of the natural flow oP the rrerwm 

who am armad ECrClrop the Parrot* Ditch have beerr g6ivg.a aotilrre a i  

th i s  pmceading and btr, mda rto crbjrcl%ionr, 

Tha applica*ion o f  the mul,har~~ Wliual WaOer Wpaay, a 

aorpmC;i@a, f o r  an order af  thia  C O W  t~ mqtaire thca Water- 

mPaslar %a u h r g e  o f  the d&rptribut;io~ o f  wstet! at  %ha Umuch 

t a  p % d t  9Q*M cubia f e e t  per ~ a ~ a n d  ef thls natulsaS. flaw of 

W$tr G~scek lOpr flaw avsr the Crou~h EliPaa a t  a11 ti3318 be1;ween 

AprLZ 1 and O~tober 15 o f  ttcach yrsar, rraj provAd~d in %he decr~sr 

entered itl fihsl above sstYS%lcsd ]pro(ara@43ng, hving; bean filly 

b a r d  m4 arg~usd and rsubitterd f;o %ha hurt ;far baciariant 

X% Xi3 ORBRLP that acrid app11~afiom be, and i t  i s  grantad. 

ZT X8 ORmREiSS BURTNEB that %he said Wa%@~araotirr be, and her 

1 La. directed, within tho i l o i t r  o f  tha funfunds now avaihblr.  or 



which nay be madab rv&il&bLei, ao %o o~mp25fy t;he water serrvicls 6 ~ a 1  

f;o permit as 12%tla as poasibla s f  tha  forafgn mtsr which I 
bslongl 2;o t h ~  rreagoadrnt corporatione t o  paae over the  Cr'ouoh 

m* 

oonaiatrnt with the fo'oregoing upon applie~tion oE m y  party 

One oopy @a& d l b  be m i l a d  t o t  

M ~ J I I ~ ~ I *  Waro & 81.6~~9 
Chiao, California 


